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In response to the Trustee’'s Memorandum Regardhey ltegal Principles and
Framework for the Allocation and Distribution of €&amer Property filed on December 12,
2011 [Dkt. No. 726] (the “Trustee Memorandum”), themmodity Customer Coalition (“CCC")

states as follows:

INTRODUCTION

The MFGI Trustee submitted a brief setting forth tiirustee’s position regarding how
he expects to allocate and distribute the propartite MF Global, Inc. [(“MFGI”)] estate under
statutory and regulatory provisions applicablehis fproceeding.” (Trustee Mem. at 1.) The
brief is thorough and, largely, comprehensive. CO&alld like to address two points: (i) the
extent of the priority that ought to be accordedtomers; and (ii) the application of customer
subaccount classifications.

To begin with, the Trustee acknowledges that th& @ Fegulations adopt a regime that
“provides for the allocation of non-customer prdpeto satisfy demonstrated shortfalls in
regulatory compliance to the extent necessary tisfgaustomer claims,” as described in the
Securities Investor Protection Act. Yet, the Teesappears equivocal about what property can
or should be used to remedy what, in this case,“@eenonstrated shortfalls in regulatory
compliance.” (Trustee’s Mem. at 24-25.) CCC seeks order from the Court that is
unequivocal, as follows:

1. Customers are entitled to a first-priority intergstith the exception of certain
administrative expenses) in any and all MFGI propdo the extent needed in order
to fill the reported $1.2 billion shortfall in casher segregated funds;

2. Customers’ first-priority right must follow customiinds toeach and evergntity to
or through which customer funds flowed; and

3. The Trustee must immediately begin to pursue claionsecover customer funds
(even if it requires an entity to or through whichstomer funds flowed to give up
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alternative funds), so that decisions about distidm and allocation of customer
property in these proceedings can be made quicikdye#ficiently.

CCC has contacted several future commission metgharany of whom have indicated that
they support the CCC'’s position on allocating thEQ®/ estate and resolving claims against it.

CCC will supplement this filing when additional tué commission merchants come forward.

Next, while the CCC has no disagreement with theegd concept of customer account
subclasses for commodity customers, as set forthanTrustee’s Memorandum at paragraphs
22-24, the CCC respectfully reserves the rightd#sofnembers to object to the application of
these account subclasses, at such time as thee@mnsty formally seek the Court’s approval of

any distributions based on such allocations.

ARGUMENT

A. Customer Funds Deserve Absolute Priority, Wherevemhey Are Found, And
The MFGI Trustee Should Aggressively Pursue Their Rcovery.

MFGI customers are entitled to a first-prioritydien the assets of MFGI and any other
entity through which customer property passedh&extent needed to make MFGI customers
one-hundred percent whole. The Commodity Exchakge(“CEA”) and Commodity Futures
Trading Commission (“CFTC”) regulations broadly idef customer property to include any
assets needed to make customers whole (so-calldubtigite assets”), and grant customers a
first-priority right in all such assets. Then, tBankruptcy Code and CFTC regulations obligate
a trustee to track down customer funds, wherevey thay be found, and return them to the
estate for distribution to customers. Under ppfles of either statutory or constructive trusts,
the absolute priority granted to customers—inclgdine priority in “substitute assets’—must

follow customer funds to any entity through whicaltls funds passed. To hold otherwise would
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be to nullify the protections that the CEA, the @FTegulations, and the Bankruptcy Code
afford customer property. The CCC respectfullyuesis that the Court support, and the Trustee
immediately begin pursuing the return of custonueds based upon, these principles.

As a futures commission merchant (“FCM”), MFGI wasjuired under the CEA and
CFTC regulations to segregate commodity futuresooosrs’ funds and propertySee7 U.S.C.

§ 6d; 17 C.F.R. 88 1.20(a), 30.7. The CEA expigiequires that FCMs treat and deal with all
customer funds as belonging to such customers fgadcustomer funds “shall be separately
accounted for and shall not be commingled with [@Wds.” 7 U.S.C. § 6d(a)(2). Any entity
that has received, or through which such funds Ip@gsed, ought to have the same dutise,
e.g.,11 U.S.C. § 764(a) (customer funds shall be treatettustomer property” wherever they
may be found); 17 C.F.R. §8 190.08(a)(ii)(F) (custorproperty includes property that has been
converted);see also Smith v. M&M Commaodities, Inc. (In re Bnit2 B.R. 61 (N.D. lowa
1987) (finding that obligation to segregate custofmads and not to commingle them under 7
U.S.C. § 6d creates a statutory, technical trudeuthe Bankruptcy Code).

The basic definitions of customer property are tbim CFTC Regulation 190.08 and
Bankruptcy Code Section 761. Bankruptcy Codei@eat61(10) defines various categories of
“customer property.” Under Congressional manddte, CFTC also provided a definition of
“customer property” in 17 C.F.R. Section 190.08{#t is expansive.See7 U.S.C. § 24(a)
(granting authority to the CFTC, “[n]otwithstanditie 11 of the United States Code . . . [to
provide] that certain cash, securities, other priyp@®r commodity contracts are to be included
in or excluded from customer property.”3ge alsolrrustee’s Mem. at § 19.

In addition to customer segregated property (17FC.E 190.08(a)(1)(ii)(A)), “customer

property” includes all property needed to make op shortfall in the funds that should have
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been held for customers, whether properly segrdgatenot. Seel7 C.F.R. § 190.08(a)(1)(i)
(“Customer property includes . . . [a]ll cash, gé@@s, or other property or the proceeds . . .
received, acquired, or held by or for the accounthe debtor, from or for the account of a
customer . . . .");and 17 C.F.R. 8§ 190.08(a)(1)(ii))(J) (customer propeirtigludes “cash,
securities,or other property of the debtor’'s estate . .”). In short, the concept of customer
property (hereinafter “Customer Property”) is brgadefined and expansively construed,
regardless of whether it was specifically segrafjateeven traceable to a customer account, to
include as much of the debtor’s property as is aded ensure that customers receivemplete
return of their property.

The Bankruptcy Code and CFTC regulations also copl@e that customers have a
first-priority right in this broadly-defined Cust@n Property, wherever such property may be
found. Bankruptcy Code Section 766(h) provides tha “trustee shall distribute [Clustomer
[PJroperty . . . inpriority to all other claims” with the exception of certain administrative
expenses. According to the CFTC, “[tihe Commisdietieves that the Bankruptcy Act makes
clear that the customer priority for commodity aumsers is to be broader than a priority in the
property actually segregated by the debtor in thelvalf.” 48 Fed. Reg. at 8717.

This first-priority right extends to all property the debtor’s estate, to the extent of any
shortfall in customer funds and even to Customepénty that was removed from the debtor’s
estate. As set out above, “Customer Property'Uthes so-called substitute assets, to the extent

of any shortfall. See17 C.F.R. § 190.08(a)(1)(ii)(3). In addition, the definitions of Customer

! The CCC notes thah re Griffin Trading Cao,. 245 B.R. 291 (Bankr. N.D. lll. 2000yacated 270 B.R.
883 (Bankr. N.D. Ill. 2001), questions the applitigbof 17 C.F.R. § 190.08(a)(1)(ii)(J) and progss
that the issue of priority as to MFGI general estabperty be addressed if and when all effort® Heaen
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Property include any property that was “unlawfullgnverted from and that is the lawful
property of the estate.” 11 U.S.C. § 761(10)(AjvlL7 C.F.R. § 190.08(a)(ii)(F) (using mildly
different language, to the same effect). In shdfEGI commodity customers ought to receive a
first-priority right over all creditors to the exteneeded to make them whole—whether such
property is considered “other property” of MFGI faaind at entities other than MFGI, or passed
through entities other than MFGI.

Indeed, the Bankruptcy Code obligates the Trustemke action to recover Customer
Property—including property that “was unlawfullyroeerted” from the liquidation estate—for
distribution to customers. Section 764(a) provittes “any transfer by the debtor of property
that, but for such transfer, would have been custgonoperty, may be avoided by the trustee,
and such propertghall be treated as customer properiy and to the extent that the trustee
avoids such transfer . . . .” (emphasis added).e ifproperly transferred property is to be
returned to the MFGI estate and treated as Cust&rmerty subject to distributionld.; see
also17 C.F.R. § 190.08(a)(2)(i))(D). Accordingly, evérsuch property is found at MF Global
Holdings, Ltd. and its subsidiaries (collectivet)JFGH”) or any other entity the Bankruptcy
Code explicitly requires the MFGI Trustee to briagoidance actions against parties that
received Customer Property from MFGI and returih gineperty to customers.

To the extent that MFGH or any other parties impssibly received Customer Property
from MFGI, they held Customer Property in trust fMFGI customers subject to the
requirements of the CEA and CFTC regulations, arel lable for any violations of those

strictures for at least two reasonBirst, the requirement to segregate customer funds uhder

made by the Trustee to return of MFGI customer erypto the MFGI estate and it is apparent that a
shortfall of customer property still exists.
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CEA creates astatutory trustover the customer property, with MFGI holding thumds as
trustee for the benefit of the customehs.re Smith 72 B.R. at 63 (specifying that the obligation
under 7 U.S.C. § 6d to segregate funds createshaital trust under the Bankruptcy Code).
The rights and duties created by the CEA are sirtoléhose establishing a trust at both common
law and by statute. e€8id.; In re Sawyer112 B.R. 386, 390-91 (D. Colo. 1990). Courtsenav
found that FCM customer funds are held in statutargt for the purposes of bankruptcy law.
E.g, In re Smith 72 B.R. at 63|n re Sawyer112 B.R. at 390-91n re Scheuerl25 B.R. 584,
590-92 (Bankr. C.D. Cal. 1991)Second any party receiving converted customer propeldy a
holds them in aonstructive trustfor the benefit of the MFGI customers. “When pdp has
been acquired in such circumstances that the hofdée legal title may not in good conscience
retain the beneficial interest equity converts o a trustee.” See Cassirer v. Sterling Nat'l
Bank & Trust Co. (In re Schick?46 B.R. 41, 45 (Bankr. S.D. N.Y. 2000). The omiginner in
which a party other than MFGI could acquire CustoPmperty was through conversion, fraud,
or other impermissible acts. At the same time M1 customers were completely innocent of
any wrongdoing and totally reliant on MFGI. Anyldi purportedly obtained as a result of
MFGI's dealings was far from equitable, and shoollise subsequent holders of MFGI
Customer Property to become trustees over saicegsop

Under either a statutory or constructive trasty holder of Customer Property took that
property in a custodial capacity, subject to theA@Hld CFTC regulations. The CEA and CFTC
regulations unequivocally require all holders ofs@mer Property to treat it in a manner that is
consistent with such property belonging to the awstrs. 7 U.S.C. § 6d(a)(2); 17 C.F.R. 88§
1.20(a), 30.7.  Any subsequent holders that imgnlgpdisposed or converted Customer

Property for their own benefit, rather than the Me@stomers’ benefit, violated the CEA and
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CFTC regulations and are directly liable to the MFsBstomers—even if such subsequent
holders need to provide substitute assets to mas®mers whole.

With regards to MFGH (or any other entity), to teetent that it received Customer
Property and improperly disposed or converted iEGW customers should be granted a first
priority lien against MFGH'’s cash, negotiable instients, documents of title, securities, deposit
accounts, or other cash equivalents under these grinciples. To do otherwise would be to
render the protections afforded by the CEA, CFTGQuiations, and the Bankruptcy Code a
nullity. Indeed, to the extent that MFGH still HelCustomer Property, it is not property of the
MFGH estate and must be returned to the MFGI estateediately.

A bankruptcy estate only includes “legal or equeaibterestsof the debtorin property
as of the commencement of the case.” 11 U.S.@18&) (emphasis added). “Property in which
the debtor holds . . . only legal title and notegjuitable interest . . . becomes property of the
estate . . . only to the extent of the debtor'saldgle to such property, but not to the extent of
any equitable interest in such property that thietatedoes not hold.” 11 U.S.C. § 541(d). A
debtor “does not own an equitable interest in prigpee holds in trust for another, that interest is
not ‘property of the estate.”Begier v. IRS486 U.S. 53, 59 (19903ge alsdSanyo Electric, Inc.

v. Howard’s Appliance Corp. (In re Howard’s Appl@nCorp.) 874 F.2d 88, 93 (2d Cir. 1989)
(“Indeed, the Supreme Court has declared that,ewthi&é outer boundaries of the bankruptcy
estate may be uncertain, ‘Congress plainly exclymegderty of others held by the debtor in trust
at the time of the filing of the petition.”) (quag United States v. Whiting Pools, Ind62 U.S.
198, 205 n.10 (1983)). As such, to the extent @ust Property was within MFGH’s possession
at the commencement of its bankruptcy, it is napprty of the MFGH estate and must be

immediately turned over to the MFGI estate forrilisition to the commodity customers.
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Finally, the commodity customers call on the MFGUS&tee to begin such avoidance
actions immediately. The Trustee has asked MF&totoers to submit claims forms by January
31, 2012, so that their subclasses can be deswrthtgr net equity can be determined and their
pro rata shares for distribution can be calculated. Ineortb effectively make thero rata
calculations, the Trustee must amass all Customagrelty. All Customer Property not within
the MFGI estate must be recovered and returnedetd~GI estate expeditiously, so as to be
included as part of the Trustee’s distribution.

B. The CCC Reserves the Right to Challenge Applicationf Customer Subaccount
Classifications.

The CCC supports the Trustee’s suggestion regarttiagapplication of the account
subclasses set forth in applicable CFTC regulatigiisustee Mem. [ 22-24.) In particular, the
CCC agrees that “property held by or for the actamfna customer, which is segregated on
behalf of a specific account class, or readily éedate on the filing date to customers of such
account class, must be allocated to the custontateesf the account class for which it is
segregated or to which it is readily traceable7 Q.F.R. § 190.08(c)(1). However, the CCC

reserves its right to challenge these classifioatias applied.

CONCLUSION

For the foregoing reasons, the CCC supports erftrgnoorder in keeping with the
suggestions of the Trustee for allocating the MRGState and satisfying claims against it,
provided: (i) commodity customers have the rightchallenge the application of commodity
account subclasses to their individual property @hdny such order shall make it clear that:

1. Customers are entitled to a first-priority inter@sgith the exception of certain
administrative expenses) in any and all MFGI propéo the extent needed in order
to fill the reported $1.2 billion shortfall in casher segregated funds;
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2. Customers’ first-priority right must follow customfinds toeach and evergntity to
or through which customer funds flowed; and

3. The Trustee must immediately begin to pursue clagmecover customer funds
(even if it requires an entity to or through whilstomer funds flowed to give up
alternative funds), so that decisions about distidn and allocation of customer
property in these proceedings can be made quicidyefficiently.

Dated: January 9, 2011 Bg! James L. Koutoulas
James L. Koutoulas, Esd®1o Hac Vicé
190 S. LaSalle St., #3000
Chicago, IL 60603
(312) 836-1180

By: /s/ Vincent P. Schmeltz 1lI
Vincent P. Schmeltz IlIFro Hac Vicé
Deborah L. ThorneRro Hac Viceg
BARNES & THORNBURG LLP
One N. Wacker Drive, #4400
Chicago, IL 60606

(312) 357-1313

David M. Powlen (DP — 0678)
BARNES & THORNBURG LLP
1000 N. West Street, Suite 1200
Wilmington, DE 19801

(302) 888-4536

On Behalf of the Commodity Customer
Coalition
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Chapter 11
MF GLOBAL HOLDINGS, Case No. 11-15059 (MG)
LTD, etal.,
Jointly Administered
Debtors.
Inre: Case No. 11-02790 (MG) (SIPA)
MF GLOBAL INC.,
Debtor.

CERTIFICATE OF SERVICE
I, the undersigned, an attorney, certify that Ivedra true and correct copy of the

foregoing Response of Commodity Customer Coalition To Trustée Memorandum
Regarding The Legal Principles And Framework For The Allocation And Distribution Of
Customer Property on all counsel of record via the Court's CM/ECFteys on this 9th day of
January, 2012.
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In addition, via e-mail (pursuant to the Order Parg to Section 105(a) of the
Bankruptcy Code and Bankruptcy Rules 1015(c) an@79nplementing Certain Notice and
Case Management Procedures and Related Relief Dk 18]:

a. Hughes Hubbard & Reed LLP, counsel to the Truste®ne Battery Park
Plaza, New York, New York, 10004 (Attn: Christopiie Kiplok, Esq.,
Jeffrey S. Margolin, Esg., and Eleni D. Theododtsanelli, Esq.):
kobak@hugheshubbard.com; kiplok@hugheshubbard.com;
funkhous@hugheshubbard.com; fitzgera@hugheshuloang.
trager@hugheshubbard.com; gragg@hugheshubbard.com

b. the Securities Investor Protection Corporation PSI), 805 Fifteenth
Street, N.W., Suite 800, Washington, D.C., 200@&njg@sipc.org;
clarosa@sipc.org; lattard@sipc.org

C. the Commodity Futures Trading Commission (the “CHTree
Lafayette Centre, 1155 2Btreet N.W., Washington, D.C., 20581:
jmarcus@cftc.gov; rwasserman@cftc.gov; mwhite @gtte;,
rschwartz@cftc.gov

Dated: January 9, 2011 Bg/ James L. Koutoulas
James L. Koutoulas, Es@®ro Hac Vice
190 S. LaSalle St., #3000
Chicago, IL 60603
(312) 836-1180

By:/s/ Vincent P. Schmeltz 11|
Vincent P. Schmeltz llIFro Hac Vicé
Deborah L. ThorneRro Hac Vicég
BARNES & THORNBURG LLP
One N. Wacker Drive, #4400
Chicago, IL 60606

(312) 357-1313

David M. Powlen (DP — 0678)
BARNES & THORNBURG LLP
1000 N. West Street, Suite 1200
Wilmington, DE 19801

(302) 888-4536

On Behalf of the Commodity Customer
Coalition
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